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UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF SOUTH CAROLINA 

FLORENCE DIVISION 

 

UNITED STATES OF AMERICA   )   

)  

v.      )     Criminal No.: 4:17-cr-00866-RBH  

)   

BRANDON MICHAEL COUNCIL   )   

 

GOVERNMENT’S RESPONSE TO DEFENDANT’S MOTION FOR NEW 

SENTENCING TRIAL AND/OR FOR JUDGMENT 

OF ACQUITTAL AS TO SENTENCING 

 

 COMES NOW, the United States of America (hereinafter “the Government”), by and 

through its attorneys, in and for said District of South Carolina, which files this Response in 

Opposition to Defendant’s request, pursuant to Federal Rules of Criminal Procedure 29(c) and 

33(b)(2), that the Court order a new sentencing trial and/or judgment of acquittal as to his death 

sentences. ECF No. 866. Defendant’s Motion should be denied because the two issues raised 

therein were properly addressed by the Court in the first instance, and they are otherwise without 

merit.1 

 The basis of Defendant’s first argument – that the Government’s aggravating factors of 

pecuniary gain and targeting innocent victims were inherently contradictory and thus no rational 

jury could have found both existed – was flatly rejected by this Court. See ECF No. 413, at 10 

                                                           
1 Defendant brings this Motion pursuant to Federal Rules of Criminal Procedure 29 and 33. Rule 29, “by 

its very terms, only applies to the guilt/innocence phase of [a capital] trial.” United States v. Runyon, 652 

F. Supp. 2d 716, 718 (E.D. Va. 2009) (citing Fed. R. Crim. P. 29(a)-(c)). However, “the court retains its 

inherent powers to allow the defendant to file post-trial motions regarding the sufficiency of the evidence 

. . . .” Id. Rule 33 permits the trial court to grant a motion for a new trial “if the interest of justice so 

requires.” Fed. R. Crim. P. 33(a). “[A] motion for new trial in a capital case is governed by the same Rule 

33 applicable in all criminal cases.” United States v. Johnson, 713 F. Supp. 2d 595, 605 (E.D. La. 2010). 

The district court “‘should exercise its discretion to grant a new trial sparingly,’ and . . . should do so 

‘only when the evidence weighs heavily against the verdict.’” United States v. Perry, 335 F.3d 316, 320 

(4th Cir. 2003) (quoting United States v. Wilson, 118 F.3d 228, 237 (4th Cir. 1997); United States v. 

Arrington, 757 F.2d 1484, 1486 (4th Cir. 1985)). 
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(“The Court disagrees with Defendant’s interpretation of these aggravators . . . .”). Further, that 

Defendant could have successfully robbed the bank without murdering everyone inside does not 

relieve his culpability for choosing to murder them to, as he explained, “increase his chances of 

getting away” with the pecuniary gain he sought. As stated in the Federal Death Penalty Act 

(hereinafter “FDPA”), the pecuniary gain factor is properly applied where a defendant commits an 

offense “in the expectation of the receipt[] of anything of pecuniary value.” 18 U.S.C. § 3592(c)(8). 

There is no requirement that his commission of the offense actually be necessary to his gain—only 

that it be committed in the expectation of the gain. Defendant offers no relevant legal authority, 

nor any sound basis, to explain why the pecuniary gain factor actually conflicts with the innocent 

victims factor, and thus why the jury could not have found – as it did beyond a reasonable doubt 

– that both factors existed. 

 Equally unavailing is Defendant’s second argument that the Court’s judgment imposed in 

accordance with the FDPA unconstitutionally delegated the authority to determine the form of 

Defendant’s punishment. This Court has already ruled, the Fourth Circuit, albeit in analyzing a 

different provision of the FDPA, has “broadly held ‘the Federal Death Penalty Act is valid’ and 

‘complies with the Constitution.’” ECF No. 414, at 5 (emphasis added) (quoting United States v. 

Barnette, 390 F.3d 775, 789–90 (4th Cir. 2004)). 

 To the extent any further argument is required, Defendant’s argument fails. Although the 

FDPA may look to state methods of execution, this is simply not a delegation of legislative power. 

A death sentence is imposed pursuant to federal law. That the FDPA provides for a sentence to be 

carried out in the “manner prescribed by the law of the State in which the sentence is imposed” 

does not delegate any authority to the state, or even the Court, to determine the sentence.  18 U.S.C. 

§ 3596(a). In a similar context, the Fourth Circuit found there had been no delegation of legislative 

power to the executive branch or to a prosecutor simply because a prosecutor has discretion to 
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define non-statutory aggravators. United States v. Higgs, 353 F.3d 281, 321 (4th Cir. 2003) (“The 

prosecutor's discretion with regard to defining what is a death-eligible offense is wholly 

circumscribed by the statute's requirement that the jury unanimously find at least one intent factor 

and one statutory aggravating factor before the defendant becomes death eligible.”). 

 Like the situation faced by the Fourth Circuit in Higgs, “to the extent that this discretion 

could be viewed as a delegation of legislative power, such delegation is constitutionally 

permissible.” Id. Specifically, even if looking to state law to determine the method of execution is 

a delegation of power, the statute on its face lays down an “intelligible principle” to which the 

authorized body “is directed to conform.” United States v. Battle, 173 F.3d 1343, 1350 (11th Cir. 

1999) (quoting J.W. Hampton, Jr. & Co. v. United States, 276 U.S. 394, 409 (1928)). Although 

Defendant may cite dissenting options to take issue with the “intelligible principle,” it is still 

applicable law. As Defendant acknowledges, the Eleventh Circuit in Battle specifically upheld 18 

U.S.C. § 3596(a) using this analysis. Battle, 173 F.3d at 1350. Moreover, the Fourth Circuit has 

specifically held that a federal death penalty statute did not violate anti-delegation doctrine even 

though, at that time, it provided no mode of execution. United States v. Tipton, 90 F.3d 861, 901-

903 (4th Cir. 1996). 

Conclusion 

For the reasons discussed herein, the Court should deny Defendant’s Motion for a new 

sentencing trial and/or judgment of acquittal as to his death sentences. 
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Respectfully submitted, 

SHERRI A. LYDON 

United States Attorney 

  

/s/ Derek A. Shoemake   

Derek A. Shoemake (Fed. Id. # 10825) 

Assistant United States Attorney 

401 W. Evans Street, Room 222 

Florence, SC 29501 

843-667-3992 

Derek.Shoemake@usdoj.gov 

 

Nathan S. Williams (Fed. Id. # 10400) 

Assistant United States Attorney 

151 Meeting Street, Suite 200 

Charleston, SC 29401 

843-727-4381 

NSWilliams@usa.doj.gov 

 

Everett E. McMillian (Fed. Id. # 11791) 

Assistant United States Attorney 

401 W. Evans Street, Room 222 

Florence, SC 29501 

843-667-0295 

emcmillian@usa.doj.gov 

Florence, SC 

November 7, 2019 
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CERTIFICATE OF SERVICE 

 

I hereby certify that this document was sent electronically to the Court for filing under seal. 

 

 

/s/ Derek A. Shoemake 

 Derek A. Shoemake 

 

 

Date: November 7, 2019 
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