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UNITED STATES DISTRICT COURT 
DISTRICT OF SOUTH CAROLINA 

FLORENCE DIVISION 
 

NATIONAL ASSOCIATION FOR THE 
ADVANCEMENT OF COLORED PEOPLE, 
INC., et al.,  
 
 Plaintiffs, 
 
  v. 
 
CITY OF MYRTLE BEACH, et al., 

 
 Defendants. 
 

 
 
 
 
 

  Civil Action No. 4:18-cv-00554-SAL 
  

 
PLAINTIFFS’ MOTION TO AMEND THE JUDGMENT  

TO INCLUDE INJUNCTIVE RELIEF 

INTRODUCTION 

Plaintiffs hereby move pursuant to Federal Rule of Civil Procedure 59(e) to amend the 

judgment to include injunctive relief. On December 11, 2020, the Court entered judgment in 

favor of Defendant based on the Court’s August 4, 2020 ruling on summary judgment and the 

jury’s December 10, 2020 verdict. Dkt. 228. However, under controlling Supreme Court 

precedent, the jury’s finding that the City’s Black Bike Week operations plans were motivated 

by consideration of race entitles Plaintiffs to injunctive relief, even in light of the jury’s further 

finding that the City prevailed on its “same decision” defense. Accordingly, Plaintiffs hereby 

seek the inclusion of injunctive relief in the judgment entered in this matter. 

LEGAL STANDARD  

A party may file a motion to alter or amend a judgment within 28 days after the entry 

of judgment. F.R.C.P. 59(e). Rule 59(e) is the proper vehicle for a request for injunctive relief 

when a court enters judgment prior to full consideration and resolution of a party’s demand for 
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injunctive relief. See, e.g., Lott v. Edenfield, No. 1:09-CV-235-C, 2012 WL 12877947, at *2 

(N.D. Tex. Apr. 18, 2012), aff'd, 542 F. App’x 311 (5th Cir. 2013). Plaintiffs sought prospective 

injunctive relief in their complaint. Dkt. 84 at ¶¶ 10, 182, 201, 210, 213, and 214 (praying, inter 

alia, for the Court to enter a permanent injunction barring Defendant from continuing to engage 

in the challenged forms of discriminatory conduct and directing that Defendant take all 

affirmative steps necessary to prevent repeated occurrences of discriminatory conduct in the 

future). The jury’s finding of racial motivation in the City’s Black Bike Week operations plans 

entitles Plaintiffs to injunctive relief. See Texas v. Lesage, 528 U.S. 18, 21 (1999). And the Court 

entered judgment prior to considering Plaintiffs’ request for injunctive relief. Dkt. 228. 

Accordingly, Plaintiffs properly invoke Federal Rule of Civil Procedure 59(e) to request the 

Court to amend the judgment to include injunctive relief. 

ARGUMENT 

I. Prospective Injunctive Relief Remains Available Where a Plaintiff’s § 1983 
Claim is Defeated Under a Same Decision Defense 

The Supreme Court has held that plaintiffs challenging an ongoing, racially motivated 

policy under the Constitution and seeking forward-looking relief, “need not affirmatively 

establish that they would have received the benefit in question if race were not considered.” 

Lesage, 528 U.S. at 21. In other words, even where a defendant prevails on a “same decision” 

defense, the court may still order injunctive relief to ensure that plaintiffs are not exposed to a 

racially motivated policy in the future. Id.; see also, Humphries v. Pulaski Special School Dist. 

2011 WL 1633248 at *6 (E.D. Ark. April 28, 2011). 

In this case, the jury found that the City’s official actions related to Black Bike Week 

were motivated by race. The jury’s additional finding that the City would have taken the same 

official actions absent consideration of race allows the City to escape liability for damages. 
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However, the Court must still consider injunctive relief because even after a successful “same 

decision” defense, Plaintiffs may “pursue a claim for prospective relief if [they are] likely to be 

exposed to unequal treatment.” Donahue v. City of Boston, 371 F.3d 7, 12 (1st Cir. 2004). As 

described in further detail below, the evidence demonstrates that the City’s past official actions 

will continue to shape its Black Bike Week operations plans into the future, and Plaintiffs 

returning to Black Bike Week face a substantial risk of being injured by those operations plans. 

In the uncommon circumstances where a constitutional violation has been found but the 

defendant prevails on the “same decision” defense, courts considering injunctive relief 

distinguish between challenges to a “discrete governmental decision” and challenges to ongoing 

policies or practices. See, e.g., Lesage, 528 U.S. at 21. The former category is generally not 

eligible for injunctive relief because the occurrence of a discrete constitutional violation does not 

suggest the violation will recur; the latter is eligible for injunctive relief because the ongoing 

unconstitutional policy or practice could cause harm in the future. The fundamental question, 

therefore, for assessing injunctive relief in this scenario is whether the ongoing practice or policy 

creates a likelihood of future violations of the Constitution. While there have been relatively few 

cases in the constitutional context, precedent under Title VII, which statutorily creates Lesage-

like availability of prospective injunctive relief even after a defendant’s successful same decision 

defense, provides the framework for determining whether injunctive relief should be granted. 

The touchstone is whether there is some cognizable danger of recurrent violations. See E.E.O.C. 

v. Gen. Lines, Inc., 865 F.2d 1555, 1565 (10th Cir. 1989) (denying injunctive relief where there 

was no showing of potential future violations) (citing United States v. W.T. Grant Co., 345 U.S. 

629 (1953)); Sheppard v. Riverview Nursing Ctr., Inc., 948 F. Supp. 502, 503 (D. Md. 1996) 
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(describing district court’s denial of injunctive relief as a decision that “there was no danger of 

further discrimination against this plaintiff.”).  

II. The Racial Motivation Underlying the Black Bike Week Operations Plan is 
Likely to Affect Future Operations Plans. 

To determine the likelihood of future violations, “the court must carefully examine the 

circumstances of each case, taking into account ‘the bona fides of [defendant’s] expressed intent 

to comply, the effectiveness of the discontinuance [of the challenged behaviors] and, in some 

cases, the character of the past violations.’” Spencer v. Gen. Elec. Co., 703 F. Supp. 466, 469–70 

(E.D. Va. 1989) (quoting United States, 345 U.S. at 633). Here, the City has made no 

adjustments to the Black Bike Week operations plan since its implementation in 2015 that 

suggest any commitment to prevent or eliminate the effects of the racial motivation the jury 

found underpins the plan. The long-standing presence of race as a factor in the City’s treatment 

of Black Bike Week, see Attachment 1, 2005 Wooten Order, further suggests that absent 

significant affirmative conduct the effects of those racial considerations will continue to affect 

future plans. 

The jury’s finding on Question #1 of the verdict form establishes that the City’s official 

actions related to the initial and continuing formulation of the Black Bike Week operations plan 

since the 2014 Black Bike Week were affected by racial motivations. The plan has been repeated 

without any major alteration for the five years at issue in the case. As the operations plan has 

been adopted from one year to the next, the same “goals’ and “processes” have been used. The 

City’s own documents reflect the City’s reliance on the previous year’s plan as the basis for the 

plan implemented in subsequent years. Attachment 2, Def. Ex. 212 (noting that the City “will not 

be starting from ground zero so it should be able to move forward quickly.”). The City has 

described the operations plan as including the same operational elements since it was originally 
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implemented in 2015. See, e.g., Attachment 3, Def. Ex. 227 at 3. Indeed, Captain Crosby’s 

descriptions of the specific changes to the Black Bike Week operations plan since 2015 confirm 

that the alterations have been minimal. Draft Tr., Proceedings of the Afternoon of Dec. 7, 2020, 

Crosby at 1315-1318 (describing the scope of changes over the five-year period as being limited 

to including bicycle officers as a second tier of response; additional enforcement on three 

specific areas of streets; and use of additional signage and equipment).  

As the evidence at trial demonstrated, there exists ample data, information, and expertise 

to design a Black Bike Week operations plan that accounts for legitimate public safety concerns 

without any racial considerations. Those materials were created and gathered during the course 

of this litigation, but the City by its own admission has not utilized them in the Black Bike Week 

planning processes. Indeed, the City presented to the jury various forms of information in an 

effort to demonstrate the reasonableness of the existing plan, but the City has not even 

considered that information when developing the Operations Plan from year to year. Draft Tr., 

Proceedings of the Morning of Dec. 7, 2020, Prock at 1174, 1176-7 (acknowledging that City 

does not use the evidence relied upon by experts even though it was available at the time); Draft 

Tr., Proceedings of the Afternoon of Dec. 7, 2020, Crosby at 1347, 1350 (confirming that the 

data collected and analyzed by the City experts was not used by the City in developing 

subsequent plans). 

In fact, rather than recognizing the importance and necessity of eliminating racial 

considerations from the basic Black Bike Week operations plan, the City described the jury 

verdict as an endorsement of the plan. “The jury’s decision confirmed that the safety plan was 

the right plan for the event, given the number of people, vehicles and pedestrians and the 

violence and other safety challenges which arose through the years.” See Attachment 4, Michelle 
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Liu, Jury: Black bikers’ race was a factor, but city won’t pay, Star Tribune (December 11, 

2020), http://strib.mn/3a2eETa. 

The racial motivation that the jury found in the Black Bike Week operations plan, 

continues to be a factor in the design of the plan, and there is no evidence that the effects of race-

based decisions will be eliminated in future years. Given that the City is not considering or 

relying on newly available information but instead is primarily repeating the same plan with 

minimal change from year to year, the plan continues to retain elements that are infected with its 

initial racial motivation. All of the evidence indicates a substantial likelihood that the City will 

continue to use the original 2015 operations plan as the basis for future Black Bike Week 

operations plans. That plan, however, has racial underpinnings, meaning that there is a 

significant risk that future Black Bike Week attendees will be subjected to an operations plan 

that violates the constitution. 

III. The Evidence Demonstrates a Substantial Likelihood that Plaintiffs will be 
Harmed by the Racially Motivated Plan as Future Black Bike Week Attendees 

Plaintiffs and other future Black Bike Week participants will be injured by the continued 

use of the racially motivated operations plan and the NAACP will be forced to continue 

expending resources to investigate and monitor the City’s racially motivated actions. Draft Tr., 

Proceedings of the Afternoon of Dec. 3, 2020, Kinard at 773; Draft Tr., Proceedings of the 

Afternoon of Dec. 2, 2020, N. Briggs at 341, Jones at 432, (Plaintiffs indicating their continuing 

interest in attending Black Bike Week). The controlling legal standard allows the City to 

continue to subject Black Bike Week participants to an operations plan based in part on racial 

considerations only if the City would use the same plan in the absence of any racial motivation. 

The evidence demonstrating that Black Bike Week is changing creates a substantial likelihood 

that a jury considering a 2021 or 2022 Black Bike Week plan would not find for the City on a 
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“same decision” defense. Black Bike Week changes every year, particularly in the number of 

participants. While this jury concluded that the City’s public safety considerations outweighed its 

racial motivation, the relative weight of those factors are different as the event changes from year 

to year. When participation in the event decreases, the effect of the racial motivation baked into 

the basic design of the plan becomes a more significant factor than the public safety concerns. 

There is general agreement that the number of Black Bike Week participants is 

decreasing. Attachment 3 (describing that in 2018 “a perceived decrease in the number of 

attendees was observed through the city.”); Draft Tr., Proceedings of the Afternoon of Dec. 7, 

2020, Crosby at 1333; Draft Tr., Proceedings of the Morning of Dec. 2, 2020, Asaka at 238-9; 

Draft Tr., Proceedings of the Afternoon of Dec. 2, 2020, N. Briggs at 340-41, Jones at 433-34. 

The City’s own experts further acknowledged that the number of participants is a defining factor 

of the nature of the event. Draft Tr., Proceedings of the Afternoon of Dec. 8, 2020, Stewart at 

1514. As the attendance decreases, the significance of public safety factors also decreases, and 

the relative importance of other factors, such as the underlying racial motivations influencing the 

operations plan, increase. As a result, implementing the 2015 operations plan year after year 

creates a significant risk that racial motivations become a determining factor in the use of the 

same plan. 

Even if the resolution of the “same decision” defense in relation to a future Black Bike 

Week operations plan is uncertain, the magnitude, breadth, and scope of the injury from the use 

of a race-based operations plan cautions toward injunctive relief ensuring that the racial 

motivation factor is eliminated from future plans. See Canup v. Chipman-Union, Inc., 123 F.3d 

1440, 1444 n.5 (11th Cir. 1997) (finding courts may consider the public purpose of a lawsuit in 

determining appropriateness of injunctive relief in mixed-motive verdict cases). Aspects of the 
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Black Bike Week operations plan implemented each year are a product of racial motivation and 

the best way to ensure, as the importance of various factors shifts from year to year, that 

impermissible racial considerations do not play a determinative role in future plans is to 

eliminate them as underlying bases for the plan. 

IV. Plaintiffs’ Proposed Injunctive Relief is Specifically Designed to Eliminate Past 
Racial Motivations from Affecting Future Black Bike Week Plans 

Plaintiffs’ proposed injunctive relief, which is being submitted to the court as a proposed 

order, is specifically tailored to the narrow, yet critical, goal of eliminating the underlying racial 

motivations that continue to infect the Black Bike Week operations plan. Plaintiffs propose a 

process for future Black Bike Weeks that includes three key components. The process seeks both 

to protect Black Bike Week attendees from racial motivation in the City’s actions and to keep all 

final decision-making authority over the design and implementation of the operations plan with 

the City. 

First, the process ensures that the Myrtle Beach Police Department considers objective 

and relevant data in assessing the public safety needs for Black Bike Week. The categories of 

data include traffic and pedestrian demand, emergency response times, and crime statistics, and 

are the same categories identified as relevant by the City’s own personnel and experts. Collecting 

and analyzing the data the City has identified as relevant to developing public safety needs 

ensures that the City is relying on objective measurements rather than subjective perceptions 

susceptible to bias.  

Second, the process includes a panel of qualified experts, chosen by the City in 

consultation with the NAACP, who will convene to assess the public safety needs during Black 

Bike Week and other busy weekends and events. The results of this assessment will be made 

available to Black Bike Week stakeholders. This ensures that the public safety needs are 
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considered by qualified and appropriate decision-makers, while also guarding against any racial 

bias that may influence the process, because it requires both a comparison between events and 

builds in public accountability. Convening a panel of experts also allows for the on-the-ground 

assessment that City officials and law enforcement noted as critical to an appropriate public 

safety plan.    

Third, the process requires engagement with a diverse cross-section of Black Bike Week 

stakeholders through a community advisory board. Trial testimony revealed that while the City 

acknowledged the importance of including Black Bike Week stakeholders in their public safety 

planning, any efforts fell short, leaving out many Black Bike Week attendees, City residents, and 

the NAACP. A dedicated forum to include Black Bike Week stakeholders in the City’s decision-

making process would bring to the table not only affected jurisdictions but also affected 

participants.   

CONCLUSION 

 For the above-stated reasons, the Court should grant Plaintiffs’ Motion to Amend the 

Judgment and enter Plaintiffs’ proposed order for injunctive relief as part of the judgment in this 

matter. 

Dated: December 22, 2020 
 
Respectfully submitted, 
 
/s/ Peter Wilborn 
D. Peters Wilborn, Jr. (ID #7609) 
Law Office of Peter Wilborn 
57 Cannon Street 
Charleston, SC 29403 
(843) 416-9060 
peter@bikelaw.com 
 
Reed N. Colfax (admitted pro hac vice) 
Tara K. Ramchandani (admitted pro hac vice) 
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Kali Schellenberg (admitted pro hac vice) 
Angela A. Groves (admitted pro hac vice) 
RELMAN COLFAX PLLC 
1225 19th Street, N.W., Suite 600 
Washington, D.C. 20036 
(202) 728-1888 
rcolfax@relmanlaw.com 
tramchandani@relmanlaw.com 
kschellenberg@relmanlaw.com 
agroves@relmanlaw.com 
 
Dorian L. Spence (admitted pro hac vice) 
Maryum J. Jordan (admitted pro hac vice) 
Lawyers’ Committee for Civil Rights Under Law 
1500 K Street NW, Suite 900 
Washington, DC, 20005 
(202) 662-8600 
dspence@lawyerscommittee.org 
mjordan@lawyerscommittee.org 
 
Attorneys for Plaintiffs 
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CERTIFICATE OF SERVICE 

 I hereby certify that on this 22nd day of December, 2020, a true and correct copy of the 

foregoing Joint Motion to Amend Scheduling Orders via CM-ECF on all attorneys of record.  

  

        /s/ Peter Wilborn           

D. Peters Wilborn 
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1The undersigned notes that the terms “ Black Bike Week” and “ Harley Week” are
the terms used by the parties in this case to describe the events at issue. Therefore,  they
shall be used by the Court herein.  As described by the parties, annually each May, the
Myrtle Beach, South Carolina area becomes a focal point for two motorcycle-related
events. “ Harley Week” occurs annually in mid-May and attracts predominantly white
tourists.  “ Black Bike Week” occurs annually over Memorial Day Weekend and attracts
predominantly African-American tourists.

1

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF SOUTH CAROLINA

FLORENCE DIVISION

NATIONAL ASSOCIATION FOR THE ) C.A. No. 4:03-1732-25TLW
ADVANCEMENT OF COLORED )
PEOPLE, INC., BY ITS CONWAY )
BRANCH, ET AL., )

)
Plaintiffs, )

)

vs. )      Written Opinion and Order
)

CITY OF MYRTLE BEACH, ET AL., )
)

Defendants. )
)

____________________________________)

This matter now comes before the Court upon the plaintiffs’ February 24, 2005,

motion for a preliminary injunction enjoining the City of Myrtle Beach, South Carolina, from

implementing a one-way traffic pattern along Ocean Boulevard during “Black Bike Week”

2005.1 According to the plaintiffs: (i) the plaintiffs will suffer irreparable harm if the one-way

traffic pattern is employed during “Black Bike Week;” (ii) any harm to the City of Myrtle

Beach is minimal because the City may use the “Harley Week” traffic plan for “Black Bike

Week;” (iii) the plaintiffs are likely to prevail on their claims against the defendants; and (iv)

the public interest will be served by granting the injunction. The defendants oppose this
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2The defendants stated at the April 25, 2005, hearing that a one-way traffic pattern
may be employed for a few hours after the Fourth of July fireworks display.

2

motion. According to the defendants, “the Court should deny this motion because plaintiff

cannot prevail on the underlying causes of action and the one-way traffic pattern is a

necessary tool to help maintain control of Ocean Boulevard during Memorial Day Weekend.”

As well, the defendants argue that “the one-way traffic plan lacks racial motivation.”

On April 25, 2005, the undersigned held a hearing relative to the instant motion. At

that time, all parties were allowed to present their respective legal positions. After careful

consideration of the legal argument of counsel, all relevant case and statutory law, all

pleadings, and other evidence of record, this matter is now ripe for disposition.

I.  BACKGROUND

This case arises out of the City of Myrtle Beach’s implementation of a one-way traffic

pattern along Ocean Boulevard during the annual event referred to by the parties, and

commonly known as, “Black Bike Week.” Specifically, the one-way traffic plan requires that

all traffic travel southbound on Ocean Boulevard for approximately five miles. Exit points

off Ocean Boulevard during this five mile stretch are restricted. Law enforcement officials

are deployed on both sides of this stretch of the boulevard. This traffic plan is implemented

only once a year during the annual “Black Bike Week,” which occurs during the Memorial

Day Weekend.2 According to the plaintiffs, the Memorial Day Weekend “is the only

weekend [of the year] when a majority of the tourists and visitors along Ocean Boulevard in

the City of Myrtle Beach are black.”
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In contrast to “Black Bike Week,” the City of Myrtle Beach has not imposed a similar

traffic pattern during “Harley Week.” Instead, the City permits two-way traffic along Ocean

Boulevard during this event.3 The parties agree that a majority of the tourists and visitors to

the City of Myrtle Beach during “Harley Week” are white.

In response to the differing traffic patterns employed during “Black Bike Week” and

“Harley Week,” the plaintiffs initiated the instant lawsuit. In particular, the plaintiffs allege

that: (i) the defendants deprived the plaintiffs of their constitutional rights pursuant to 42

U.S.C. § 1983; (ii) the City of Myrtle Beach’s conduct deprived the plaintiffs of their rights

under the Equal Protection Clause of the United States Constitution; (iii) the City of Myrtle

Beach’s conduct violates the protections of the Dormant Commerce Clause; and (iv) the

defendants pattern or practice of discrimination by local law enforcement agencies that

receive federal funding violates the provisions of the Safe Streets Act of 1968, 42 U.S.C. §

3789(c). 

II.  STANDARD FOR PRELIMINARY INJUNCTION

In the Fourth Circuit, the entry of a preliminary injunction is governed by the

four-part test set forth in Blackwelder Furniture Co. of Statesville, Inc. v. Seilig Mfg. Co.,

Inc., 550 F.2d 189 (4th Cir. 1977), which requires a court to consider “(1) the likelihood of

irreparable harm to the plaintiff if the preliminary injunction is denied, (2) the likelihood of

harm to the defendant if the requested relief is granted, (3) the likelihood that the plaintiff
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will succeed on the merits, and (4) the public interest.” Scotts Company v. United Industries

Corp., 315 F.3d 264 (4th Cir. 2002) (citing Direx Israel, Ltd. v. Breakthrough Med. Corp.,

952 F.2d 802, 812 (4th Cir. 1991)).

When deciding whether to grant a preliminary injunction, the court must first

determine whether the plaintiff has made a strong showing of irreparable harm if the

injunction is denied; if such a showing is made, the court must then balance the likelihood

of harm to the plaintiff against the likelihood of harm to the defendant. Id. (citing

Safety-Kleen, Inc. (Pinewood) v. Wyche, 274 F.3d 846, 859 (4th Cir. 2001) and Direx, 952

F.2d at 812). If the balance of the hardships “tips decidedly in favor of the plaintiff,” then

typically it will “be enough that the plaintiff has raised questions going to the merits so

serious, substantial, difficult, and doubtful, as to make them fair ground for litigation and

thus for more deliberate investigation.” Id. (citing Rum Creek Coal Sales, Inc. v. Caperton,

926 F.2d 353, 359 (4th Cir. 1991) and Blackwelder, 550 F.2d at 195). But if the balance of

hardships is substantially equal as between the plaintiff and defendant, then “the probability

of success begins to assume real significance, and interim relief is more likely to require a

clear showing of a likelihood of success.” Id. (citing Direx, 952 F.2d at 808).

Importantly, preliminary injunctions are extraordinary remedies involving the

exercise of very far-reaching power to be granted only sparingly and in limited

circumstances. MicroStrategy Inc. v. Motorola, Inc., 245 F.3d 335, 339 (4th Cir. 2001).
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III.  DISCUSSION

In deciding whether to grant a motion for preliminary injunction, Blackwelder first

requires that this Court consider the likelihood of irreparable harm to the plaintiffs if the

preliminary injunction is denied. In this regard, the plaintiffs allege that the defendants’

conduct violates their constitutional rights. If proven, the plaintiffs’ claims clearly favor

granting the motion for a preliminary injunction, since irreparable injury would be inferred

as a matter of law.4 As recently explained by this Court in Faulkner v. Jones, 1994 WL

456621 (D.S.C. 1994):

...the courts of this country have consistently held that the violation of a
constitutional right constitutes irreparable injury as a matter of law. Elrod v.
Burns, 427 U.S. 347 (1976); Ross v. Meese, 818 F.2d 1132 (4th  Cir. 1987);
Deerfield Medical Center v. City of Deerfield Beach, 661 F.2d 328 (5th  Cir.
1981).

This is true even where the impairment exists for only a minimal period of time. Doe by Doe

v. Shenandoah County School Bd., 737 F. Supp. 913 (W.D. Va. 1990) (citing Joyner v.

Lancaster, 553 F. Supp. 809, 815 (M.D.N.C. 1982)). Thus, the plaintiffs’ claims weigh in

favor of granting the plaintiffs’ motion for a preliminary injunction.

Moreover, Blackwelder next requires that this Court consider the likelihood of harm

to the defendants if the requested relief is granted in deciding whether to grant a motion for

preliminary injunction. The plaintiffs assert, and the defendants do not significantly disagree,

that:
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...any harm to the City would be minimal because it has the option to
implement the same traffic plan for Black Bike Week as it does for Harley
Week and other weekends that draw large crowds to Myrtle Beach.

(Plaintiffs’ Memorandum in Support p.15)

Additionally, at the hearing held in this matter, legal counsel for the defendants represented

that they could comply with any court order addressing the traffic patterns in this case

without significant hardship. As a result, the second Blackwelder factor also weighs in favor

of granting the plaintiffs’ motion for a preliminary injunction.

Furthermore, the third factor required to be considered by this Court under

Blackwelder is the likelihood that the plaintiffs will prevail on the merits. As noted, the

plaintiffs allege, in part, that the defendants’ conduct violates the Equal Protection Clause.

Generally, the Equal Protection Clause of the Fourteenth Amendment directs that all

persons similarly circumstanced shall be treated alike. Washington v. Davis, 426 U.S. 229

(1976). The central purpose of the Equal Protection Clause is the prevention of official

conduct discriminating on the basis of race. Id. at 240. 

To state a claim under the Equal Protection Clause, the plaintiffs must establish that:

(1) that they were treated differently from others who were similarly situated; and (2) that the

treatment was intentionally based on impermissible considerations such as race. Front Royal

& Warren Cty. Indus. Park Corp. v. Town of Front Royal, 135 F.3d 275 (4th Cir. 1998); LeClair

v. Saunders, 627 F.2d 606 (2nd Cir. 1980). Thus, even when an administrative action

disparately impacts members of a particular racial group, it will not be found to violate the

Equal Protection Clause unless the plaintiff demonstrates that the action was motivated, at

least in part, by an “invidiously discriminatory” intent. See Village of Arlington Heights v.
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Metropolitan Housing Dev. Corp., 429 U.S. 252, 265 (1977); Sylvia Development Corp. v.

Calvert County, Maryland, 48 F.3d 810 (4th Cir. 1995); Smith v. Town of Clarkton, 682 F.2d

1055, 1066 (4th Cir. 1982); and Talbert v. City of Richmond, 648 F.2d 925, 929 (4th Cir.

1981), cert. denied, 454 U.S. 1145 (1982). 

In the present case, as to traffic patterns, it cannot be seriously disputed that the

“Black Bike Week” visitors are being treated differently than the “Harley Week” visitors. In

particular, the parties acknowledge that a one-way traffic plan is being implemented during

the “Black Bike Week” and a two-way traffic plan is being implemented during the “Harley

Week.” Although the defendants contend otherwise, insufficient evidence has been presented

upon which it can be concluded that the “Black Bike Week” visitors are not similarly situated

to “Harley Week” visitors at this stage of litigation. In addition, the plaintiffs have presented

credible expert testimony that there were no significant differences that warranted the

differences in traffic plans. Specifically, former Police Chiefs Willie R. Williams and

Mitchell W. Brown opined that:

[They] did not observe any behavior, crowd size, or other basis that warranted
the difference in traffic patterns and police practices observed during Black
Bikers’ Weekend compared to Harley Weekend.

(Pl. Ex. 16)

Likewise, Dr. David B. Clarke opined that:

The size of the two events is similar, and there is no clear reason why the
Harley Week traffic control plan should not be used for both events. 

(Pl. Ex. 6)
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In fact, City of Myrtle Beach Mayor Mark McBride also testified that the events were

“similar” in size. (Pl. Ex. 1; McBride Dep. p. 37, 95). 

In sum, insufficient evidence is contained within the record upon which it can be

concluded that either the number of tourists or the age of the tourists during the two

motorcycle events was substantially different. General assertions and an affidavit submitted

by a local hotel owner indicating that the tourists of the motorcycle events are different are

insufficient to show that the tourists who attend the two events are not similarly situated.

Thus, the undersigned concludes that the plaintiffs have presented sufficient evidence that they

are treated differently from others who were similarly situated. However, “such a disparity in

racial impact alone does not call for strict scrutiny.” Village of Arlington Heights, 429 U.S.

at 259.

Instead, this Court is required to next consider the question of discriminatory intent.

It is this factor which is the most critical issue in resolution of this dispute.

Several factors have been recognized as probative of whether a decisionmaking body

was motivated by a discriminatory intent, including: (1) evidence of a consistent pattern of

actions by the decisionmaking body disparately impacting members of a particular class of

persons; (2) historical background of the decision, which may take into account any history

of discrimination by the decisionmaking body or the jurisdiction it represents; (3) the specific

sequence of events leading up to the particular decision being challenged, including any

significant departures from normal procedures; and (4) contemporary statements by

decisionmakers on the record or in minutes of their meetings. See Sylvia, 48 F3d. at 820;

Arlington Heights, 429 U.S. at 266-68; and Talbert, 648 F.2d at 929. In the end, the plaintiff
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has the burden of establishing that a classification introduced through administrative action

was “clear and intentional.” Sylvia, 48 F3d. at 820.

The parties agree that Memorial Day Weekend is the only weekend of the year where

African-American visitors clearly outnumber white visitors to the City of Myrtle Beach,

South Carolina. Notably, Memorial Day Weekend is the only weekend of the year when a

one-way traffic pattern is implemented by the defendant City of Myrtle Beach. The parties

do not seriously dispute these facts. The City of Myrtle Beach admits that the “traffic and

police practices for [Memorial Day] weekend impact more blacks than whites.” (Pl. Ex. 5).

Likewise, the record reflects that, prior to 1998, the City of Myrtle Beach historically

viewed those attending “Black Bike Week” and “Harley Week” as being similarly situated.

Prior to 1998, traffic was allowed to flow both ways along Ocean Boulevard for both events.

In addition,  a number of statements made by City of Myrtle Beach officials show that

race was discussed and considered when decisions concerning “Black Bike Week” traffic

patterns were made. For example, in 1995, then Police Captain Warren Gall explained that

the Police Department should:

 ...be careful about being accused of double standards. We should treat
everyone [attending] this [Black Biker’s] week-end fairly leaving no
perception that we’re altering our approach or enforcement philosophy from
[Harley Week held] last week-end...

 (Pl. Ex. 33)

“Harley Week” tourists were also described by city officials in the record  as being

“more law abiding” and better behaved than “Black Bike Week” tourists. (Pl. Ex. 1). As

noted, the vast majority of “Harley Week” tourists are white and the vast majority of “Black
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Bike Week” tourists are African-American. Similarly, statements were made by a city official

that:

...if the government enforces the law and makes and holds the black biker
contingency to the same expectation of any other weekend of the year, the
majority of the group won’t come because all they want to come, is to have
a party. [sic].

(Pl. Ex. 1)

There is also evidence in the record that those tourists who come during “Black Bike

Week,” a vast majority of which are African-American, were “discouraged” from coming

to Myrtle Beach. (Pl. Ex. 1). Again, such evidence may be considered as evidence that  race

was a motivating factor when the issue of traffic plans was decided. 

Testimony of City of Myrtle Beach Manager Tom Leath also indicated that tourists

of “Black Bike Week” “party differently” and “wanted to take over the street.” (Pl. Ex. 2;

Leath Dep. p. 128, 158, 199-200). Specifically, Mr. Leath testified that:

...[The Black Bike Week tourists] wanted to take over the street to party, to
socialize, to dance, to take pictures, you know, and we just couldn’t have that.

(Pl. Ex. 2; Leath Dep. p. 158)

These statements were made in connection with “Black Bike Week” and impacted

the traffic pattern decision. The Court concludes, at this stage of the proceedings, that race

was a motivating factor when the issue of traffic plans was decided.

While the statements detailed above could be found to be without racial animus, such

statements are sufficient at this stage to support the plaintiffs’ position that race was a

motivating factor in the decision to implement the traffic plans at issue. 
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This Court has reviewed a number of decisions that relate to the applicable standard

of review. The cases do not provide clear certainty as to the applicable standard and the

analysis process. However, the Court concludes, in the analysis of this issue at this time, that

where, as here, the challenged action classifies any group by race, such actions should be

analyzed under strict scrutiny. Adarand Constructors v. Pena, 515 U.S. 200, 227 (1995). As

succinctly explained by the United States Supreme Court in Adarand:

...all governmental action based on race--a group classification long
recognized as “in most circumstances irrelevant and therefore prohibited...
should be subjected to detailed judicial inquiry to ensure that the personal
right to equal protection of the laws has not been infringed....”[A] free people
whose institutions are founded upon the doctrine of equality,” should tolerate
no retreat from the principle that government may treat people differently
because of their race only for the most compelling reasons. Accordingly, we
hold today that all racial classifications, imposed by whatever federal, state,
or local governmental actor, must be analyzed by a reviewing court under
strict scrutiny. In other words, such classifications are constitutional only if
they are narrowly tailored measures that further compelling governmental
interests.  (Citations omitted). 

Id. at 228.

Because racial characteristics so seldom provide a relevant basis for disparate treatment, and

because classifications based on race are potentially so harmful to the entire body politic, “it

is essentially important that the reasons for any such classification be clearly identified and

unquestionably legitimate...” Id. at 237.

In the present case, the defendants assert that compelling reasons exist for the

implementation of a different traffic pattern during “Black Bike Week” than the one used

during “Harley Week.” Specifically, the defendants argue that a more-restrictive traffic

pattern is necessary during “Black Bike Week” due to increased traffic gridlock and an
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increased need for safety. However, such justifications “must be substantiated by objective

evidence mere speculation or conjecture is insufficient” to meet strict scrutiny justification.

Patrolmen’s Ben. Ass’n. New York, 310 F.3d 43 (2nd Cir. 2002). The defendants fail to show

that a one-way traffic pattern clearly reduces congestion or is more accessible to emergency

vehicles than a two-way traffic pattern. Specific, persuasive evidence was not offered by the

defendants at this stage of the legal proceedings.

To the contrary, the record reflects that Dr. David B. Clarke noted “[t]he traffic

control plan for Black Bike Week greatly restricts the flow of traffic along Ocean Boulevard,

resulting in congestion and contributing to a high level of driver discomfort.” (Pl. Ex. 6). Dr.

Clarke also noted that he “did not observe any reason why [the traffic pattern implemented

during “Harley Week”] could not be employed during Black Bike Week,” since “[t]raffic

moves much more smoothly during Harley Week.” Importantly, Dr. Clarke further opined

that he did not “observe any behavior in the pedestrian or motor traffic along Ocean

Boulevard that would have warranted a difference in the traffic control plan between the two

events.” (Pl. Ex. 6). 

Similarly, Retired Police Chiefs Willie R. Williams and Mitchell W. Brown opined

that:

...the traffic pattern for Black Bikers’ Weekend does not achieve the goals of
facilitating the free flow of traffic, minimizing gridlock, and providing for
public safety. In fact, the traffic pattern exacerbates the traffic problems and
gridlock along Ocean Boulevard and Kings Highway, by imposing a one-way
traffic flow, restricting the number of opportunities to exit from Ocean
Boulevard, and allowing the traffic lights to operate in normal fashion
without active direction by law enforcement. The pattern creates anxiety and
frustration for bikers and motorists. It also creates an environment for
motorist-pedestrian interaction, which undermines public safety.
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The traffic pattern for Harley Week facilitated a fairly free flow of traffic in
both directions along Ocean Boulevard. We have not observed any reason
why this traffic pattern could not be used for Black Bikers’ Weekend...

We did not observe any behavior, crowd size, or other basis that warranted
the differences in traffic patterns...during Black Bikers’ Weekend compared
to Harley Weekend.

(Pl. Ex. 16)

In fact, the defendants’ traffic expert, Mr. Terry N. Snow, made similar observations

of downtown Myrtle Beach. Specifically, Mr. Snow testified that:

...during [Black] Biker Week and, in addition, during Harley Week and in the
major height of the weekend season along Ocean Boulevard, traffic is
congested because of the cruising activities...

...during all of those events, during Harley Week and Biker Week, it’s
bumper to bumper traffic...

...There is congestion under any circumstance during the summer months,
and traffic moves at such a slow rate that you could actually walk faster than
you could drive.

(Pl. Ex. 40) 

Such evidence conflicts with the defendants’ proffered compelling reasons for their actions.

Accordingly, the undersigned concludes that the defendants have not shown a “compelling”

basis for treating the two motorcycle events differently.

As well, although the defendants assert that the tourists of the two motorcycle events

are not similarly situated, the undersigned disagrees for the reasons stated above.  As noted,

in addition to the plaintiffs’ experts, Mayor McBride testified that the events were “similar”

in size and that traffic congestion problems on Ocean Boulevard existed “any Saturday

throughout the summer.” (Pl. Ex. 1). City Council Member Michael Chestnut also testified
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that the two biker events were “similar” because “people come here to ride bikes and come

here for the...fellowship and networking.” (Pl. Ex. 38). Consequently, the tourists of the two

motorcycle events cannot be treated differently, since they are similarly situated.

For these reasons, the undersigned also concludes that there is a likelihood that the

plaintiffs may prevail on their claims of alleged violations of the Equal Protection Clause.

Accordingly, the third Blackwelder factor also weighs in favor of granting the plaintiffs’

motion for a preliminary injunction.5

The fourth and final factor to be considered by this Court under Blackwelder in

determining whether to grant the plaintiffs’ motion for a preliminary injunction is the public

interest. Having concluded that the first three Blackwelder factors weigh in favor of the

plaintiffs, the undersigned concludes that the public interest would best be served by the

issuing of a preliminary injunction in this case.

This Court has found one case which deals with a traffic management plan. In Florida

State Conference of NAACP Branches v. City of Daytona Beach, Florida, 54 F. Supp.2d

1283 (M.D. Fla. 1999), legal action was brought against the City of Daytona Beach seeking

a preliminary injunction barring the implementation of a traffic management plan used to bar

vehicular beach traffic during black colleges reunion week. In that case, the District Court

granted the plaintiffs’ motion for a preliminary injunction and concluded that the city’s use

of the traffic plan during black colleges reunion, when it was not used during other events

involving large crowds, violated the Equal Protection rights of the reunion participants.
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Although the issues were not the same, Florida State Conference of NAACP Branches has

persuasive effect.

IV.  CONCLUSION

For the foregoing reasons, the plaintiffs’ motion for a preliminary injunction is

GRANTED, to the extent that the defendants shall maintain a substantially similar traffic

pattern during both the “Black Bike Week” and the “Harley Week.” The defendants shall be

free to determine whether a one-way traffic pattern, a two-way traffic pattern, or another

traffic pattern shall be implemented for both events.

IT IS SO ORDERED.

s/    Terry L. Wooten
Terry L. Wooten
United States District Court Judge

May 9, 2005
Florence, South Carolina 
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Jury: Black bikers' race was a factor, but
city won't pay
By MICHELLE LIU Associated Press  DECEMBER 11, 2020 — 9:57AM

COLUMBIA, S.C. — The city of Myrtle Beach, South Carolina, was motivated by race
when it created a traffic plan designed to "suck the fun" out of Black Bike Week, a federal
jury has found. But the same jury sided against the bikers, saying the city probably
would have imposed the plan anyway.

Civil rights groups accused the city of racially discriminating against the Black tourists
by treating them differently than white bikers who attend Harley Week earlier each May,
and who are responsible for many of the same public nuisances, from binge drinking to
noise complaints.

The Black bikers have been particularly frustrated by a 23-mile (37-kilometer) one-way
no-exit traffic chute that funnels them out of town during the peak nights of Atlantic
Beach Bikefest, otherwise known as Black Bike Week. The city also puts up barricades
and increases its police presence in ways that don t apply to the mostly white bikers
during their event, their attorneys said.

The jurors - five Black and four white — deliberated for more than three hours before
delivering their verdict on Thursday. They agreed that "race was a motivating factor,"
but they also found that Myrtle Beach "would have made the same decision anyway,
even if it had not considered race in its official actions regarding Black Bike Week."

The decision means the city won t have to change its traffic plan for now. The city also
won t owe damages to the plaintiffs, which include the local NAACP branch and several
festival attendees.

Attorneys for the city had argued that precautions were made in the name of public
safety after a spate of shootings and robberies during Memorial Day weekend six years
ago, and that "different traffic control strategies" apply to each festival.

"The jury s decision confirmed that the safety plan was the right plan for the event, given
the number of people, vehicles and pedestrians and the violence and other safety
challenges which arose through the years," Myrtle Beach spokesman Mark Kruea wrote
in an emailed statement following the verdict. "The public s safety always has been and
will continue to be the city s top priority."

Kristen Clarke of the Lawyers  Committee for Civil Rights Under Law, told The
Associated Press that the plaintiffs are pleased that "the jury agreed race was a factor"
and would "look carefully at our options" following the verdict.

During the trial, attorneys for the NAACP presented evidence such as emails from city
leadership suggesting the loop could "suck the fun out of the event" and traffic camera
footage to show the loop didn t relieve congestion, news outlets reported.

The NAACP has tussled in court with the city, as well as local restaurants and a hotel,
over their responses to the Black bikers for nearly two decades. The city eventually
settled with the NAACP after a federal judge found that a 5-mile-long (8-kilometer-long)
traffic plan established in the mid-2000s for Bike Fest was racially motivated. That
settlement expired in 2015, when the new traffic plan was established.

___

Michelle Liu is a corps member for the Associated Press/Report for America Statehouse
News Initiative. Report for America is a nonprofit national service program that places
journalists in local newsrooms to report on undercovered issues.
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