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IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF SOUTH CAROLINA 

COLUMBIA DIVISION 

C/A No.: 3:17: cv-00902-JFA-PJG 

  

 

 

 

   

Cassandra A. Dollard,  

 

Plaintiff, 

 

v. 

 

South Carolina Department of Public 

Safety, 

 

Defendant. 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

 

MEMORANDUM OF LAW IN SUPPORT OF  

DEFENDANT’S MOTION FOR 

SUMMMARY JUDGMENT 

 

 

NOW COMES the South Carolina Department of Public Safety (hereinafter “SCDPS”), 

by and through counsel, and files this Memorandum of Law supporting its Motion for Summary 

Judgment pursuant to Rule 56, Fed.R.Civ.P., as to all claims filed against this Defendant by the 

Plaintiff: 

1.  A claim that SCDPS practiced racially-based discrimination against the Plaintiff 

in violation of Title VII of the 1991 Civil Rights Act and amendments thereto. Specifically, 

Plaintiff alleges that “SCDPS unlawfully targeted Plaintiff to have her disciplined, charged with 

misconduct, and terminated from her position on account of her race” (Plaintiff’s Complaint, 

Paragraph 21); and  

2. A claim that SCDPS practiced gender-based discrimination against the Plaintiff in 

violation of Title VII of the 1991 Civil Rights Act and amendments thereto, in that Plaintiff 

alleges that “she was scrutinized and disciplined for alleged policy violations in traffic stops 
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despite her male colleagues continually being permitted to commit similar, if not identical, 

violations, without disciplinary action” (Plaintiff’s Complaint, Paragraph 27);  

3. A claim that SCDPS engaged in retaliatory behavior against the Plaintiff after 

Plaintiff objected to alleged race and gender-based discrimination on the part of the Defendant. 

Specifically, Plaintiff alleges that she was required to relocate to STP’s District 6 as a result of 

complaints about alleged discriminatory treatment (Plaintiff’s Complaint, Paragraphs 31 through 

33) and that additional adverse treatment accrued as a result of her complaints (Plaintiff’s 

Complaint, Paragraph 34).   

FACTUAL BACKGROUND 

Plaintiff began her employment with SCDPS on April 2, 2006 as a Law Enforcement 

Officer III. At the time of her termination on September 11, 2014 she held the rank of Corporal 

within SCDPS’ State Transport Police Division (“STP”). In the STP, a corporal’s slot is a 

leadership position, and Plaintiff was responsible for overseeing the performance of four other 

STP officers.
1
 (See Exhibit 1, Plaintiff’s Position Description, Section 2, Supervisory 

Responsibilities).  Her direct supervisor was Sgt. CD Kyzer, a white male. (See Exhibit 2, State 

Transport Police Organizational Chart). Plaintiff’s last SCDPS Employee Performance 

Management System (“EPMS”) rating was submitted by Sgt. Kyzer on February 24, 2014 and 

reviewed with the Plaintiff on March 4, 2014. On this last evaluation, she received a numerical 

rating of 2.3 (Successful) out of a possible maximum rating of 4.
2
 For the most part

3
, prior to 

2014 Plaintiff had compiled a solid if unspectacular work history with SCDPS, which had seen 

                                                 
1
 At the time of her termination in 2014, the four officers reporting to Plaintiff as a supervisor 

included three white males and a black male.  
2
 Plaintiff never received a rating below “Successful” during her time with the agency, and two 

prior EPMS ratings placed her in the “Exceptional” category.  
3
 In November 12, 2009, Plaintiff and a fellow officer both received Level I reprimands for 

overcharging a trucking company for escort services.  
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her achieve steady increases in rank and responsibility. (See Exhibit 3, Plaintiff’s yearly EPMS 

ratings).  

By mid-2014, however, Defendant was on notice that Plaintiff’s performance and 

judgment were in marked decline. On July 25, 2014, Plaintiff assisted Lance Corporal J.R. 

Harter (of STP’s Hazmat Unit) in his efforts to move a disabled vehicle out of the lanes of travel 

on Interstate 26. The vehicle was occupied by a female motorist accompanied by her small child. 

The officers were having difficulty moving the vehicle, as the motorist apparently kept either 

putting her foot on the brake or placing the vehicle in “Park.” After this incident, L/CPL Harter 

lodged a complaint about Plaintiff’s behavior with her supervisor. L/CPL Harter was concerned 

because he indicated that Plaintiff had become frustrated and visibly angry during the episode – 

to the extent that she struck the motorist’s vehicle with her hand. After this information was 

passed up the chain of command, the commanding officer of STP requested that SCDPS’ Office 

of Professional Responsibility (“OPR”) investigate the incident. Upon conducting interviews of 

L/CPL Harter and the Plaintiff and reviewing Plaintiff’s in-car camera, OPR determined that 

Plaintiff had indeed struck the motorist’s vehicle in evident anger. Further, the review of 

Plaintiff’s video footage revealed that she had not been wearing her body armor during the 

encounter.
4
 Plaintiff was also observed to say, “What in the hell is wrong with this crazy 

woman” when referring to the stranded motorist. (See Exhibit 4, Division Investigation Report 

DI-3106-14-0097-D).  

During the course of investigating the aforementioned incident, OPR investigators 

became aware of another incident on April 22, 2014. Plaintiff conducted a stop on an empty 

wood-chip hauler for a flat-tire violation. Plaintiff was determined to have breached a number of 

                                                 
4
 STP officers are required to wear body armor at all times while on duty, except as specific 

exceptions apply as stated in SCDPS Policy 300.01, attached as Exhibit 5.   

3:17-cv-00902-DCC     Date Filed 11/17/17    Entry Number 14-1     Page 3 of 25



4 

 

STP procedures during this encounter, including a failure to call in the stop as required by STP, 

escorting the vehicle to a repair site in lieu of issuing a citation, failing to inspect the truck, 

failing to place an out-of-service sticker on the vehicle, and failing to document the encounter in 

any fashion. (See Exhibit 4, Division Investigation Report DI-3106-14-0097-D; see also 

Exhibit 6, Plaintiff’s Transcript of the Termination Appeal Hearing, hereinafter; “Plaintiff’s 

Transcript”, pp. 56-59). All of these actions were in violation of established procedure. At this 

point OPR determined it would be prudent to review other in-camera tapes to determine if these 

two incidents were representative of Plaintiff’s performance. Reviewing additional tapes led to 

discovery of additional discrepancies, which in turn led to additional investigation.  

By late August, 2014, OPR had determined that Plaintiff  was displaying a consistent 

failure to follow STP procedure in a number of particulars: failing to call in traffic stops to 

communications; failing to document out-of-service drivers and vehicles; and failing to wear her 

issued body armor. In addition to these repetitive violations of her training and established 

procedure, OPR’s investigations identified other specific incidents of failure to follow 

established procedure and the requirements of her employment, including failing to make the 

proper charge against a motorist, working outside of her assigned zone without prior approval, 

using her vehicle’s blue lights simply to clear traffic for convenience’s sake rather than as part of 

a law enforcement activity, and failing to show up for court on two separate occasions in May 

2014.
5
 (See Exhibit 4, Division Investigation Report DI-3106-14-0097;  See Also Exhibit 7, 

Division Investigation Report DI-3106-14-0088-D; See also Exhibit 8, Plaintiff’s Transcript, 

pp. 64, 66, 70-72).   

                                                 
5
 Regarding the reference to the ‘improper charge’ notation, Plaintiff admits that she stopped a 

vehicle for passing a stopped school bus and elected instead to charge the motorist with 

“disregarding a stationary stop sign.” (Exhibit 9, Plaintiff’s Transcript of the Termination 

Appeal Hearing,  pp. 34-35).   
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On September 11, 2014 Plaintiff advised her direct supervisor that she had discharged her 

duty weapon at two threatening dogs while out jogging that morning at approximately 7:00 a.m. 

Plaintiff believed she had struck one of the dogs in the leg with one of her shots. After shooting 

the dog she returned to her home. Plaintiff was aware of SCDPS policy on the discharge of a 

duty weapon, but despite having a telephone conference with her direct supervisor at 

approximately 8:30 AM on September 11, she did not inform anyone in her chain of command 

of the weapon discharge until approximately 1 PM that afternoon. (Exhibit 10, Plaintiff’s 

Transcript of the Termination Appeal Hearing, pp. 82-84).  STP/SCDPS policy requires 

officers to immediately inform their chain of command upon a discharge of a department-issued 

firearm. (See Exhibit 11, SCDPS Policy #300.04, Use of Force, Section VIII(C)).  STP’s 

commanding officer notified OPR and requested an investigation of the weapons discharge. 

Plaintiff was placed on suspension pending the outcome of the investigation. The OPR 

investigation determined that Plaintiff had furnished no credible explanation for the six-hour lag 

in the time between her discharge of her duty weapon and her first mention of it to her 

supervisors. (See Exhibit 12, OPR Report #PR-3106-14-0050-D). On November 25, 2014, 

Plaintiff was notified that her employment with STP was terminated with an effective date of 

September 11, 2014. The stated grounds for the termination of her employment were multiple 

violations of SCDPS’ Disciplinary Action Policy, particularly the provisions dealing with Willful 

Violation of Rules, Regulations, Policy or Procedure; Improper Conduct/Conduct Unbecoming a 

State Employee; and Negligence in the Performance of Duty. (See Exhibit 13, Termination 

Letter of November 25, 2014).  

Plaintiff grieved the termination of her position pursuant to her rights under the State 

Employee Grievance Act, claiming that the “accusations are exaggerated and the manner in 
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which I’ve been treated was based on discrimination.” (See Exhibit 14, State Employee 

Grievance Procedure Appeal, pp. 31-34). In her signed statement attached to the appeal, Plaintiff 

makes the following admissions, all of which were cited by Defendant in its decision to 

terminate her employment:  

 That she was aware that SCDPS policy required the immediate reporting of the firing 

of a duty weapon;  

 

 That she was aware that SCDPS policy was that body armor was to be worn at all 

times except when the officer is completing Level 1 inspections or conducting hand 

scale measurements;  

 

 That she used profanity on duty and while in uniform;  

 

 That she missed court on two occasions in May 2014;  

 

 That after stopping a vehicle with a flat tire, she escorted the vehicle to a repair center 

in lieu of citing the driver or taking the vehicle out of service; and, 

 

 That she had previously been reprimanded for overcharging a driver for wide load 

escort services.  

 

(See Exhibit 14, Plaintiff’s signed statement).  

At the conclusion of the process the State Human Resources Director upheld the decision 

to terminate Plaintiff’s employment.  

On August 12, 2015, Plaintiff filed EEOC Charge No. 436-2015-01124 with the U.S. 

Equal Employment Opportunity Commission, alleging discrimination under Title VII on the 

basis of gender, race, and retaliation. EEOC deferred handling of the charge of discrimination to 

the South Carolina Human Affairs Commission. On November 21, 2016, SHAC issued its Right 

to Sue letter with a finding of No Cause. (See Exhibit 15, EEOC Charge of Discrimination and 

SCHAC Right to Sue letter).  

Plaintiff subsequently filed the instant suit on March 21, 2017 in the Richland County 

Court of Common Pleas. Defendant removed the case to the Columbia Division of the United 
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States District Court on April 6, 2017 based on federal question jurisdiction. In response to 

Defendants’ Request to Admit, Plaintiff has acknowledged that the allegations of paragraphs 7 

through 16 of her Complaint concern conduct which occurred more than 300 days prior to the 

filing of her Charge of Discrimination with EEOC and SHAC. (See Exhibit 16, Plaintiff’s 

Answers to Defendant’s Requests to Admit).    

Legal Argument 

Standard of Review 

Summary judgment is proper where no genuine issue exists as to any material fact and 

the moving party is entitled to judgment as a matter of law.  Rule 56(c), SCRCP.  In determining 

whether any triable issues of fact exist, the evidence and all reasonable inferences that can be 

drawn from the evidence must be viewed in the light most favorable to the non-moving party. 

Law v. S.C. Dep’t of Corr., 368 S.C. 424, 434, 629 S.E.2d 642, 648 (2006).  

I. As Plaintiff has failed to State A Direct Claim for Race or Gender-based 

Discrimination under Title VII, Her First and Second Causes of Action Must 

be Dismissed. 

 

A Title VII Plaintiff may establish a claim through either the indirect or direct method of 

proof. Hill v. Lockheed-Martin Logistics Mgmt., Inc., 354 F.3d 277, 284 (4
th

 Cir. 2004) (en 

banc); see also Hobgood v. Ill. Gaming Bd., 731 F.3d., 635, 643 (7
th

 Cir. 2013) (direct method), 

McDonnnell Douglas Corp. v. Green, 411 US 792 (1973) (indirect method).  A plaintiff seeking 

to use the direct method must establish race discrimination by presenting “direct or 

circumstantial evidence that [her] race was a ‘motivating factor’ in the employer’s adverse 

employment action. Holland v. Washington Homes, Inc., 487 F.3d 208, 213 (2007) (citing Hill, 

354 F.3d at 284). What is required is “evidence of conduct or statements that both reflect directly 

the alleged discriminatory attitude and that bear directly on the contested employment decision.” 

Fuller v. Phipps, 67 F.3d 1137, 1142 (4th Cir. 1995). Guidance on what constitutes evidence 
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meeting this standard may be found in Taylor v. Virginia Union University, where the Fourth 

Circuit determined that a police chief’s statement that “he was never going to send a female to 

the [Police] Academy” did not constitute direct evidence of discrimination, because while the 

statement reflected directly on the chief’s allegedly discriminatory attitude towards women, the 

statement did not bear directly on any contested employment decision. Taylor, 193 F.3d 219, 232 

(4th Cir. 1999) (en banc).  Similarly, in Fuller v. Phipps, the court noted that the female 

Plaintiff’s offer of an alleged comment by a supervisor that “he would not allow her to become a 

supervisor” would not suffice as direct evidence, as it could have been made in reference to any 

male or female employee seeking promotion, and there was no context to justify assigning a 

discriminatory intent. In short, “to prove discriminatory animus, the derogatory remark cannot be 

stray or isolated, and ‘[u]nless the remarks upon which plaintiff relies were related to the 

employment decision in question, they cannot be evidence of [discrimination].’” Brinkley v. 

Harbor Recreation Club, 180 F.3d 598, 608 (4th Cir. 1999). Plaintiff has identified no 

statements or acts that Plaintiff contends to represent direct proof of racial or gender 

discrimination under the direct model. Therefore any claim pursuant to the direct model must be 

dismissed.  

With regards to Plaintiff’s race and gender discrimination claims under the indirect 

model, in order to state a prima facie claim of race or gender discrimination under Title VII 

based on a disparate treatment or discipline theory a plaintiff must show: 

1. That she is a member of a class protected under Title VII, and  

2. That the prohibited conduct in which she engaged was comparable in seriousness 

to misconduct of the employees outside of the protected class, and 

3. That the measures enforced against her were more severe than those enforced 

against those other employees. 
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Cook v. CSX Trans. Corp., 988 F.2d 507, 511 (4th Cir. 1993). If the plaintiff succeeds in doing 

so, the employer must articulate a legitimate, non-discriminatory reason for the differences in the 

disciplinary enforcement. Id. If the employer does so, the employee must offer proof to show that 

the employer’s offered reason is a pretext for its discriminatory intent. Id.  

To establish a prima facie case under the indirect method of proof set forth in the 

McDonnell Douglas test, a plaintiff may compare him or herself to another employee 

(comparator) who is not a member of the plaintiff’s protected class and who was treated more 

favorably than the plaintiff in similar circumstances. McDonnell Douglas Corp. v. Green, 411 

U.S. 792, 793, 93 S.Ct. 1817, 36 L.Ed.2d 668 (1973).  

To validate a comparator, a plaintiff must “establish that ‘other employees’ were 

similarly situated in all relevant aspects; that they ‘dealt with the same supervisor [and] [were] 

subject to the same standards.” Ward v. City of N. Myrtle Beach, 457 F.Supp. 625, 643 (D.S.C. 

2006) (quoting Mitchell v. Toledo Hosp., 964 F.2d 577, 583 (6th Cir. 1992)).  

Alternatively, a plaintiff who seeks to establish a prima facie claim for discriminatory 

discharge must show: (1) that she is a member of a protected class; (2) she suffered an adverse 

employment action; (3) she was performing her job duties at a level that met the employer’s 

legitimate expectations at the time of the adverse employment action; and (4) her position 

remained open or was filled by a similarly qualified individual outside of the protected class. 

Baqir v. Principi, 434 F.3d 733, 742 (4th Cir. 2006).  

After the Plaintiff has made out a prima facie case, the burden shifts to the employer “to 

articulate some legitimate, nondiscriminatory reason for the [action].” McDonnell Douglas, 411 

U.S. at 802, 93 S.Ct. at1817. After such a reason has been articulated, the burden shifts back to 

the plaintiff to show that the employer’s non-discriminatory explanation was a mere pretext. 
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Reeves v. Sanderson Plumbing Prods., 530 U.S. 133, 142-43, 120 S.Ct. 2097, 147 L.Ed.2d 105 

(2000).  

Plaintiff’s Complaint purports to name the following comparators under her claim for 

racial discrimination, as white officers who behaved in a similar fashion to herself but received 

preferential treatment: Sergeant Charles Kyzer, Jasmine Cooper, Russell Burgess, Justin Mentor, 

David Cobb, and Ryan Ousely (mistakenly identified by Plaintiff as “Ryan Oslo”). Plaintiff’s 

Complaint goes on to name Russell Burgess, Justin Mentor, David Cobb, and the aforementioned 

Ryan Ousely as her comparators for the purposes of alleged gender discrimination. For the 

reasons shown below, none of these alleged comparators are valid comparators for purposes of 

establishing a prima facie discrimination claim on the basis of race or gender. Assuming, 

arguendo, that the Plaintiff were able to establish such a prima facie case, the evidence on the 

record shows that the agency had a legitimate, non-discriminatory reason for its action, and 

Plaintiff is not able to rebut this showing with evidence that the agency’s stated justification for 

Plaintiff’s termination was pretextual.  

Plaintiff’s Prior EEOC Complaint: Plaintiff filed an EEOC Complaint with regards to 

the termination of her employment. Pursuant to federal law, to the extent that Plaintiff’s claims 

in the instant case allege a basis or bases for discrimination different from that specified in the 

charge Plaintiff filed with the United States Equal Employment Opportunity Commission, such 

claims are not actionable. 42 U.S.C. § 2000e, et seq. Plaintiff’s EEOC Complaint is attached as 

Exhibit 15 to this memorandum. In her EEOC Complaint, Plaintiff alleges discrimination on the 

basis of her race and sex, and also alleges that she was the victim of retaliation. The race and 

gender discrimination specified in her EEOC Complaint consists of the following incidents: 

(1) That Corporal Tellis Green, a black male, “was vindictively trying to cause issues with 

[her] employment, specifically in regards to court appearance. Similarly, Corporal Green 
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had targeted other female officers for disruption of their careers for the Agency.” Plaintiff 

had reported this alleged harassment to her first sergeant, who passed the information on 

to OPR. Plaintiff had also made complaints about Green to Lt. Anthony Walker and to 

Tina Hearn, an OPR investigator.  

  

(2) On May 21, 2014, Plaintiff was instructed to report to OPR regarding her complaints 

about Green and was also instructed to speak with Col. Taylor, STP’s commanding 

officer, about her allegations. On the same date, “[Plaintiff] was also issued a document 

requiring her to move to District 6, where [Plaintiff] had been promoted to Corporal on 

April 19, 2013. Other white officers and male officers were allowed to live outside of the 

District where they worked. When the document was issued to me, my complaints about 

Corporal Green were also discussed. [Plaintiff] believe[s] that the moving requirement 

was retaliatory for [her] complaints against Corporal Green.”  

 

(3) “Further, [Plaintiff] felt the actions taken against [her] were punitive. [She] had recently 

applied for a promotion to a Sergeant position in the Greenville District. [Plaintiff] was 

pressured to withdraw my application because a white male whom the Department 

wanted to promote had also applied for the position.”  

 

(4) “Later, [Plaintiff] was subjected to targeted investigations for alleged improper 

procedures. [She] was suspended without pay on September 11, 2014. I was terminated 

on November 25, 2014. The incidents that [she] was suspended and terminated for were 

similarly done by other white officers and male officers and such individuals were not 

subjected to the same discipline.” Plaintiff believes the reasons given for her discipline 

were pretextual, and in retaliation for her complaints against STP officers Green and 

Ousely.  

 

(Exhibit 15, Plaintiff’s EEOC Complaint)  

Accordingly, in categorizing the basis for Plaintiff’s EEOC Complaint: 

(1) She made complaints about STP officers Green and Ousely; 

(2) She alleges that she was required to move to District 6 in retaliation for making 

complaints against Green and Ousely;  

(3) She alleges that she was required to withdraw from consideration for promotion to a 

sergeant’s slot in order to clear a path for a white officer that STP allegedly wanted to 

promote. Further, as the EEOC Complaint specifies this was done as a punitive measure, 

she is also indicating that this behavior amounted to retaliation; 
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(4) Finally, the EEOC Complaint alleges that the actual discriminatory (as opposed to 

retaliatory) behavior that she suffered took the form of subjecting her to targeted 

investigations, and for suspending and finally terminating her for behavior that was 

similar to that of other STP officers. She does not identify any specific comparators as 

part of this charge.  

Comparing the allegations of her EEOC Complaint to the instant case, Plaintiff’s Complaint 

alleges that the agency unlawfully discriminated against her in the following particulars: 

(1) With regards to race, Plaintiff names Sergeant Kyzer and Jasmine Cooper as white 

officers who were not “treated in a similar manner” with regards to missing court 

appearances. (Plaintiff’s Complaint, p.4, paragraph 22(a));  

(2) Plaintiff names Russell Burgess, Justin Mentor, David Cobb and Ryan Ousely 

(improperly identified in the Complaint as Ryan Oslo) as white individuals who violated 

policy with regards to conducting traffic stops and were “not treated in a similar manner 

to Plaintiff.” (Plaintiff’s Complaint, p.4, paragraph 22(b); 

(3) With regards to gender, Plaintiff names Russell Burgess, Justin Mentor, David Cobb, and 

Ryan Ousely as male employees who were “not disciplined or written-up for taking 

advantage of schedule flexibility that Plaintiff was led to believe was available in 

working for Defendant.” (Plaintiff’s Complaint, p. 5, paragraphs 27-28).  

(4) With regards to retaliation, Plaintiff alleges that she was required to relocate to District 6 

in retaliation for making complaints about Officers Green and Ousely; further, that she 

received “adverse treatment” in the form of “being routinely questioned on traffic stops 

that had occurred months prior.” (Plaintiff’s Complaint, p.6, paragraph 35).  

II. Plaintiff’s Race and Gender based claims must fail because she has failed 

to identify any similarly-situated employees that can act as a comparator. 
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a) Most of Plaintiff’s would-be comparators have received the same level of 

discipline as Plaintiff; therefore these individuals cannot serve as comparators.  Of 

Plaintiff’s would-be comparators – Kyzer, Cooper, Burgess, Mentor, Cobb and Ousley – all have 

been subjected to investigation by their employer after allegations of improper conduct arose 

during the course of their employment. All, with the exception of Cooper, have had their 

employment with the agency terminated. Cooper’s investigation determined the allegations 

against her to be unfounded. Cobb’s investigation indicated improper conduct, but the 

investigation was only completed after Cobb had left the agency on his own motion.
6
 Kyzer, 

Burgess, Mentor, and Ousley have all had their employment terminated for infractions of SCDPS 

policy. Termination is the agency’s most serious administrative punishment. A priori, as a 

practical matter it is impossible for Plaintiff to argue that she received harsher discipline than 

Kyzer, Burgess, Mentor, or Ousley. Being cleared by investigation, the agency had no basis on 

which to assess discipline against Cooper. Cobb, as noted earlier, is a special case. Had he 

chosen to remain in the employ of the agency, he likely would have been terminated as well. 

However, as he met the qualifications for disability retirement, the agency had no way to prevent 

him from taking it.    

b) Plaintiff is further unable to establish a comparator, as she cannot show 

disproportionate discipline. The South Carolina Department of Public Safety, of which the 

State Transport Police is a subordinate division, operates under a progressive disciplinary 

system. (See Exhibit 17, SCDPS Policy 400.08, Disciplinary Action, and Policy 400.08G, 

Guidelines for Progressive Disciplinary Action). The agency’s policy identifies a large number 

                                                 
6
 Cobb is no longer employed by the agency; he was not terminated on cause, but went out on 

disability retirement in November 2013, shortly after being informed that he was under 

investigation.  
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of behaviors that are prohibited. Infractions against agency policy are addressed under a range of 

possible disciplinary responses. Prior offenses by the employee can and are considered when 

framing the agency’s response to subsequent disciplinary offenses.  

As noted previously, to validate a comparator, a plaintiff must “establish that ‘other 

employees’ were similarly situated in all relevant aspects; that they ‘dealt with the same 

supervisor [and] [were] subject to the same standards and.. engaged in the same conduct without 

such mitigating circumstances that would distinguish their conduct or the employer’s treatment 

of them for it.” Ward, at 643.  Plaintiff’s termination letter is attached as Exhibit 13 to this 

memorandum. All of the offenses and incidents referenced in the termination letter were cited as 

justification for Plaintiff’s termination:  

(1) Failure to make the proper charge against a subject who disregarded a stopped 

school bus; 

(2) Exhibiting “road rage” towards a motorist on April 21, 2014 while being recorded 

by her own vehicle camera;  

(3) Showing frustration and striking a motorist’s vehicle with her hand on July 25, 

2014;  

(4) Failure to appear in court to prosecute her case on May 1, 2014 in Berkeley 

County; 

(5) Failure to appear in court to prosecute her case on May 28, 2014;  

(6) Failure to document out-of-service violations on a commercial motor vehicle on 

April 22, 2014; 

(7) Numerous failures to follow the department’s guidelines on the wearing of body 

armor;  

(8) Numerous failures to communicate with the Telecommunications Center during 

traffic stops; and finally,   

(9) Failure to immediately notify her chain of command of the discharge of her duty 

weapon as required by SCDPS Policy #300.04, Use of Force.  

 

Two of the infractions above (failure to wear body armor, failure to communicate with 

the telecommunications center) were not single instances of improper employee conduct, but 

repeated, chronic behavior. (See Exhibit 4, OPR report #PR-3106-14-0097-D). Even if these 

were to be treated as single instances of behavior and not chronic infractions, it is clear that the 
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agency’s decision to suspend and then retroactively terminate Plaintiff’s employment was based 

on the occurrence of no less than nine offenses against agency policy and regulations. All of the 

referenced incidents occurred between April 21, 2014 and September 11, 2014 – a period of 143 

days, or less than five months.  

 Plaintiff has not alleged, nor has she provided any evidence, that it was ever brought to 

the agency’s awareness that  any would-be comparator – be it Sergeant Charles Kyzer, Jasmine 

Cooper, Russell Burgess, Justin Mentor, David Cobb or Ryan Ousely – had committed no less 

than 9 serious breaches of department discipline in a five-month period. Therefore, Plaintiff has 

failed to establish even a prima facie case by establishing that she received disparately harsher 

discipline than any comparator. A quick individual review of each individual alleged 

comparator’s disciplinary status and employment history will make it abundantly clear that 

Plaintiff can make no such case. 

(1) Lance Corporal D.G. Cobb. On September 23, 2013, Cobb submitted an 

application for disability retirement to the South Carolina Retirement System. (See Exhibit 18, 

Cobb letter of October 17, 2013 to Colonel Taylor). On October 8, 2013, Col. Taylor was 

informed of concerns by one of Cobb’s supervisors that Cobb had been failing to properly 

perform inspections of commercial vehicles. Col. Taylor instructed OPR to investigate these 

allegations. (See Exhibit 19, Col. Taylor letter of Oct. 8, 2013). On October 17, 2013, Cobb 

informed the agency that his application for disability retirement had been approved. On October 

31, 2013, Col. Taylor was informed that Cobb’s retirement was effective as of Nov. 3, 2013. 

(See Exhibit 20, Memorandum of Oct. 31, 2013). This memorandum noted that while Cobb had 

no active disciplinary actions pending, he was under investigation at the time of his retirement. 

OPR delegated the responsibility for preparation of a division investigation report to Lt. R.L. 
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Williams. Lt. Williams’ report sustained the allegations of Cobb’s former supervisor, 

determining there was evidence that Cobb was routinely failing to complete Level 1 inspections 

pursuant to department procedure, effectively just going through the motions of doing a proper 

inspection, and effectively meaning that Cobb was filing false reports. (See Exhibit 21, Division 

Investigation Report #DI-3105-14-0067-D). Although this report certainly would have furnished 

grounds for discipline against Cobb, possibly up to and including termination, the agency was 

without means to discipline Cobb at the time the investigation was completed, as he was no 

longer employed by the agency.
7
 If Cobb had not retired, he would certainly have been 

disciplined, but his disciplinary letter would have referenced only two grounds for discipline 

(failure to follow procedure in performing Level I inspections, and failure to submit proper Dyed 

Fuel reports) and not the nine separate issues referenced in Plaintiff’s termination letter. There is 

certainly no indication that Cobb ever failed to timely inform his chain of command of a 

discharge of his service weapon. Therefore Plaintiff is unable to establish that Cobb would be a 

valid comparator for purposes of assessing alleged disparate discipline.  

(2) Officer Ryan E. Ousley. Officer First Class Ryan E. Ousley was terminated from 

employment on February 13, 2017, after an OPR investigation determined that Ousley had been 

untruthful with his supervisor when asked about the circumstances surrounding minor damage to 

his assigned vehicle, and later, being untruthful with OPR investigators during an investigation. 

(See Exhibit 22, Ousley Termination Letter of Feb. 13, 2017).
8
  In addition to citing Ousley for 

                                                 
7
 Plaintiff’s retirement application was submitted to the South Carolina Retirement System. 

Defendant has no authority to countermand that agency’s determination that an applicant for 

retirement is eligible for retirement.  
8
 Ousley’s corporal asked him about some damage to the rear of the vehicle. Ousley professed to 

have been completely unaware of the cause or even the existence of the damage until the 

corporal brought his attention to it. The corporal had him document the damage. When Ousley’s 

sergeant saw the report, he recalled that a month earlier, Ousley had verbally reported the same 
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Willful False Statement to a Supervisor and Failure to Provide Truthful and Complete 

Information, the letter also references Ousley’s failure to notify Telecommunications of a stop 

Ousley conducted at the I-95 inspection station. During this stop, Ousley was determined to have 

acted unprofessionally when he pointed his Taser at a commercial driver and failed to inform his 

supervisor of the incident. It can therefore be seen that the agency cited four separate grounds for 

its decision to terminate Ousley – five fewer than the nine justifications cited for Plaintiff’s 

termination.
9
 Plaintiff certainly cannot claim that Ousley received preferential treatment in the 

matter of his discipline.  

(3) Sergeant Charles D. Kyzer. Sergeant Kyzer, at one time Plaintiff’s supervisor, 

was terminated from his employment with the agency on July 21, 2017. In its termination letter, 

the agency cites its grounds for terminating Kyzer’s employment as Willful Violation of Rules, 

Regulations, Policy and Procedure and Failure to Provide Truthful and Complete Information. 

(See Exhibit 23, Kyzer Termination Letter of July 21, 2017). This after an OPR investigation 

determined that on a number of occasions, Kyzer had used an unmarked patrol vehicle for 

performing escort details, when STP procedure specifies that only marked units are to be utilized 

for escort duties. Also, Kyzer was determined to have been untruthful with the OPR investigators 

during the investigation. Finally, the letter noted that Kyzer had been noted on one occasion to 

have allowed the escort detail to exceed the marked speed limit. To sum up, the agency 

terminated Kyzer’s employment on the basis of three infractions, as opposed to the nine cited as 

                                                                                                                                                             

damage to him, but denied knowing how it had occurred. Under questioning by OPR, Ousley 

admitted that he knew of both the damage and that it occurred when he backed into a light pole 

at a weigh station.  
9
 Although some parallels can be drawn between Ousley’s Taser and Plaintiff’s use of her duty 

weapon, it should also be noted that Ousley did not actually discharge the Taser – therefore, he 

did not actually use force, only present an implied threat of using force. Plaintiff’s action was 

unquestionably a use of force.  
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justification for Plaintiff’s termination. Therefore Plaintiff can hardly claim that Kyzer received 

preferential treatment. Additionally, none of Kyzer’s issues involved the failure to timely notify 

his supervisors of a use of deadly force.  

(4) Officer Russell J. Burgess. Officer Burgess’ employment was terminated on 

November 14, 2013. The grounds stated by the agency included Improper Conduct/Conduct 

Unbecoming a State Employee and Failure to Provide Truthful and Complete Information. This 

was after an OPR investigation determined that Burgess had on a number of occasions made 

derogatory comments about females or otherwise shown himself to be prejudiced towards 

females, and then attempting to be untruthful with OPR investigators about it.
10

 In addition, the 

termination letter noted that Burgess had displayed other lapses in judgment, including using his 

assigned vehicle to travel outside of his assigned district without permission, making a traffic 

stop while out of uniform, and making a traffic stop with his two-year old daughter in his 

assigned vehicle. (See Exhibit 24, Burgess Termination Letter of Nov. 14, 2013). It can 

therefore be seen that, even counting the issues referenced in the letter so as to give Plaintiff 

every possible benefit, Burgess was terminated on the basis of five cited issues (none of which 

included a failure to timely report the discharge of a service weapon). As this is four fewer than 

those issues cited for Plaintiff, Burgess can hardly be seen as being the beneficiary of preferential 

treatment with regards to discipline.  

(5) Officer First Class Justin R. Menor. Menor’s employment was terminated on 

November 25, 2014, on the basis of Improper Conduct/Conduct Unbecoming a State Employee. 

(See Exhibit 25, Menor Termination Letter of Nov. 25, 2014). This after an investigation 

                                                 
10

 Counsel would ask the Court to note the inherent irony here. A would-be comparator, cited by 

Plaintiff as having received preferential treatment on the basis of his gender, was in fact 

terminated by Defendant due to his practice of gender discrimination.   
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determined that Menor, while applying for a job with the Mount Pleasant Police Department, had 

been disqualified by Mount Pleasant due to the use of illegal drugs – which, of course, violated 

STP regulations. In addition to citing Menor for Improper Conduct/Conduct Unbecoming a State 

Employee for this behavior, the letter noted that Menor’s conduct constituted Misuse of Work 

Time, as he had been participating in pre-employment screening and processing with Mount 

Pleasant while he was actually on-duty with STP. Accordingly, as the agency terminated 

Menor’s employment on the basis of two issues, he can hardly be said to have received 

preferential employment vis-à-vis the Plaintiff. 

(6) Officer Jessica E. Cooper. Officer Cooper was the subject of a Division 

Investigation (See Exhibit 26, Division Investigation Report #DI-3106-15-0132-C) in the fall of 

2015. The investigation was launched after Cooper stopped a commercial driver for talking on 

his cell phone while driving. The driver, using an STP website, lodged a complaint stating that 

shortly after this stop he saw Cooper texting on a cell phone while on the highway in her 

department vehicle. Cooper denied the allegation, and the STP investigator concluded that there 

was insufficient evidence to support the driver’s allegation. As the report returned a conclusion 

of “UNFOUNDED”, the agency had no basis for assessing any discipline against Cooper, and 

Plaintiff has provided no evidence of her own that would justify using Cooper as an exemplar of 

preferential treatment in the matter of discipline.    

III. Plaintiff has Failed to State or Prove Valid Claims for Retaliation 

under Title VII, and therefore Her Claim must be Dismissed. 

 

Plaintiff claims that SCDPS engaged in retaliatory behavior against the Plaintiff after she 

complained of the behavior of two co-workers.
11

 Plaintiff alleges after meeting with OPR to 

                                                 
11

 In her EEOC Complaint, Plaintiff identifies these persons as Corporal TC Green, a black male, 

and Officer R. Ousley, whom she has identified as an alleged comparator in this case.  
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make complaints about these officers, the agency retaliated by requiring her to relocate to   

STP’s District 6. She alleges that she received further retaliatory treatment in the form of “being 

routinely questioned on traffic stops that had occurred months earlier” and that she was also 

“pretextually accused of policy violations” as a form of retaliation. (Plaintiff’s Complaint, 

Paragraphs 31 through 34).  Plaintiff’s prior EEOC Charge of Discrimination establishes that the 

interview with OPR which Complainant alleges is the trigger for alleged retaliation occurred on 

May 21, 2014. (See Exhibit 27, SCHAC Charge of Discrimination #436-2015-01124). Plaintiff 

does not furnish dates for the alleged harassing behavior of Ousley and Green, but logic dictates 

that it must have been at some point prior to May 21, 2014.
12

   

To prevail on a retaliation claim, a complainant must first establish a prima facie case by 

a preponderance of the evidence that shows (1) she engaged in a “protected activity,” (2) the 

employer discriminated against the complainant, and (3) there is a causal link between the 

protected activity and the discrimination. Burlington Northern & Santa Fe Ry. Co. v. White, 548 

U.S. 53, 126 S.Ct. 2405, 165 L.Ed.2d 345 (2006); Laughlin v. Metropolitan Washington Airports 

Authority, 149 F.3d 253, 258 (4
th

 Cir. 1998). Once the complainant establishes the prima facie 

case, the defendant can rebut the presumption of retaliation by articulating a non-discriminatory 

reason for its action (its “burden of production”). At that point, the complainant has the 

opportunity to prove that the employer’s legitimate, non-discriminatory reason is pretextual. 

Matvia v. Bald Head Island Management, Inc., 259 F3d 261, 271 (4
th

 Cir. 2001).  

Plaintiff has established no causal link. Complainant fails to meet the requirements of 

the test articulated in Burlington Northern above. Although Plaintiff’s complaints about 

                                                 
12

 Review of the records of the Office of Professional Responsibility and the disciplinary log kept 

in the Office of Human Resources indicates that STP has no records of any complaints regarding 

harassment made by the Complainant.  
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harassment by fellow employees would qualify as a protected activity, SCDPS has no records of 

harassment complaints being made against anyone by the Complainant, and Complainant 

provides no evidence to bolster her allegation. As noted in the previous sections of this 

memorandum, she has failed to establish that she was subject to discrimination, in that she has 

failed to establish that she received more severe discipline than any of her would-be comparators 

as discipline for similar behavior. Finally, she has established no causal link between the 

protected activity and the discrimination. Plaintiff alleges that on May 21, 2014, she was “called” 

to report to OPR with regards to a complaint she had made about Corporal Tellis Green, and on 

the same day, that she was informed she was being required to move to District 6. 

Plaintiff’s allegation that she was required to move to District 6 on the same day that she 

was called to OPR remains an unsubstantiated allegation. She has furnished no proof to support 

this claim. Plaintiff was investigated three times by her employer –Division Investigation Report 

DI-3106-14-0088-D (hereinafter “DI Report #1”), Division Investigation DI-3106-14-0097D 

(hereinafter “DI Report #2”), and OPR Report PR-3106-14-0050-D (hereinafter “the OPR 

Report”).
13

 The investigation underlying DI Report #1 was initiated on July 21, 2014 by Col. 

Leroy Taylor, the commander of STP, after Plaintiff’s direct supervisor reported that he had 

become aware that Plaintiff had missed court on multiple occasions during May 2014. (See 

Exhibit 28, Col. Leroy Taylor letter of July 21, 2014). Plaintiff was interviewed in connection 

with this investigation on August 6, 2016. There are no references to Plaintiff’s making a 

                                                 
13

 The agency makes a distinction between “Division Investigation Reports” and “OPR Reports”. 

A division investigation report is an internal investigation conducted by a supervisor within the 

subject employee’s chain of command under the supervision of the OPR division. The 

preparation of the report by the supervisor is but one of his or her assigned duties. An OPR 

report is prepared by officers specifically assigned to the Office of Professional Responsibility, 

and the investigation and preparation of reports on matters specifically assigned to them is the 

primary job function of OPR investigators.   
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complaint about Corporal Green in this report. DI Report #2 was initiated after the event which 

led to the complaint that is the basis of the report – Lance Corporal Harter’s complaint about 

unprofessional behavior by Plaintiff towards a member of the motoring public on July 25, 2014. 

The investigation underlying DI Report #2 was initiated on August 4, 2014 at the direction of 

Colonel Leroy Taylor, the commanding officer of STP, after Lance Corporal Harter’s complaints 

about unprofessional behavior came to the attention of senior leadership. (See Exhibit 29, Col. 

Leroy Taylor’s letter of August 4, 2014). The report notes that Defendant was interviewed in 

connection with Harter’s complaint on August 19, 2014. There is no reference to Plaintiff 

making complaints about Corporal Green (or any other agency employee) in this report. Finally, 

the investigation underlying the OPR Report was initiated on September 11, 2014 by OPR at the 

direction of Col. Taylor. (See Exhibit 12, “Investigative Predicate”, the OPR report). Plaintiff 

was interviewed in connection with this investigation on September 11, 2014. There is no 

reference in any of these reports to any investigator connected with OPR in any way speaking to 

Plaintiff on May 24, 2014. In fact, the agency has no record of Plaintiff making any complaints 

about Corporal Tellis Green, to OPR or to anyone else, at any time, and Plaintiff has provided no 

evidence to dispute this, only unsupported allegations. Therefore, Plaintiff necessarily fails to 

establish a causal link that would allow a tribunal to conclude that the agency’s directive that she 

move to District 6 was linked to any complaint about Corporal Green.    

The agency is able to show a non-discriminatory reason for its actions. If Plaintiff 

had produced evidence tending to show that she in fact made a complaint about harassment from 

Corporal Green at some point, and further, if she had managed to establish a credible link 

between that complaint and the agency’s requirement that she move to District Six, Defendant 

would still be entitled to summary judgment on her retaliation claim, as the agency can readily 
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show a non-discriminatory reason for its actions. While it is true that Plaintiff was notified on 

May 21, 2014, this was not the first time that she had been given notice of the residency 

requirement.  

Prior to April 19, 2013, Plaintiff held the rank of Lance Corporal and was stationed in 

District 5. Effective on July 2, 2014, SCDPS Policy #300.47, provides that commissioned law 

enforcement officers must live within the region or district to which they are assigned. (See 

Exhibit 30, SCDPS Policy #300.47). Prior to the effective date of Policy #300.47, residency 

requirements for STP officers were set forth in the State Transport Police Manual of Operations. 

(See Exhibit 31, an excerpt from the manual). It provides that “STP officers who change 

district/unit assignments are to establish residence within district/unit boundaries within six (6) 

months.” Furthermore, when Plaintiff was offered the District 6 Corporal’s slot more than one 

year before her alleged meeting with OPR on May 24, 2014, it was made explicitly clear to her 

that a condition of the offer was that she would be required to relocate to District 6 within 120 

days of accepting the position. Plaintiff accepted this condition without reservation. (See Exhibit 

32, Offer and Acceptance letter of April 19, 2013).  

Finally, when Plaintiff was contacted about the District 6 residency requirement by letter 

of May 21, 2014, it was only because she had still failed to obey the residency requirement, even 

after being given a requested extension beyond the initial 120-day requirement for stated reasons 

of financial hardship. (See Exhibit 33, Leroy Taylor letter of May 21, 2014). Far from being a 

victim of retaliatory conduct, Plaintiff was given accommodations in the matter of the required 

move to District 6. Accordingly, her retaliation claim should be dismissed.  
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CONCLUSION 

“In the end, the plaintiff in a disparate treatment case…must prove that “but for” her race 

or gender, she would not have been subject to an adverse employment action”. Holmes v. 

Bevilacqua, 794 F.2d 142 (4th Cir. 1986). “Liability can attach only for decisions motivated by 

illegal racial animus.” Mahomes v. Potter, 590 F.Supp.2d 775, 793 (D.S.C. 2008). Plaintiff has 

failed to make out prima facie claims for discrimination. She is unable to identify legitimate 

comparators who provide even an arguable inference that they received preferential treatment 

with regards to discipline in similar circumstances. If anyone appears to have been the 

beneficiary of leniency, it is the Plaintiff herself. Plaintiff has failed to establish that she engaged 

in protected activity, or that there is any causal link between her alleged protected activity and 

the discipline assessed against her. If Plaintiff had managed to establish such a claim, she would 

be unable to rebut the agency’s showing of a non-discriminatory rationale for its actions.  

The record in this case establishes that the termination of Plaintiff’s employment is 

attributable solely to a well-documented run of extraordinarily poor decision-making on her part. 

Plaintiff’s habitual failures to observe uniform and call-in regulations, and occasional 

unprofessional behavior towards the motoring public were capped off by a critical lapse in 

judgment in an area that the agency takes very seriously – reporting a use of force. The 

regulations are clear. The discharge of a service weapon outside of the target range is an exercise 

of the use of potentially lethal force and the agency needs to know about it immediately. Indeed, 

Plaintiff herself has testified repeatedly that she believes she hit one of those dogs on September 

11, 2014, and to this day she can furnish no reasonable explanation for her failure to notify her 

chain of command for nearly six hours afterwards. As Plaintiff’s claims have been shown to be 
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without factual or legal basis, Defendant respectfully requests that the Court GRANT its Motion 

for Summary Judgment.  

 

Dated this the 17th day of November, 2017.   

 

     Respectfully submitted,  

 

     RICHARDSON PLOWDEN & ROBINSON, P.A. 

 

     /s/C. Cliff Rollins 

Eugene H. Matthews, #07141 

     C. Cliff Rollins, #09069 

     1900 Barnwell Street 

     Post Office Drawer 7788 

     Columbia, South Carolina 29202 

     T: (803) 771-4400 

     F: (803) 779-0016 

     E-mail:  gmatthews@RichardsonPlowden.com  

     E-mail:  crollins@RichardsonPlowden.com 

 

     COUNSEL FOR RESPONDENT SOUTH CAROLINA  

     DEPARTMENT OF PUBLIC SAFETY 

3:17-cv-00902-DCC     Date Filed 11/17/17    Entry Number 14-1     Page 25 of 25

mailto:gmatthews@RichardsonPlowden.com
mailto:crollins@RichardsonPlowden.com

